Module 10

Employee or Independent Contractor?

Employee
* uwudly pad by thehou, but could beasaaried employee if a supavisor or manager
* works unde thesupavision and control of theemployer

Independent Contractor

« uwdly, butnotalways, works and gets pad by the jobGand not by thehour. Hours
worked are not set by theemployer.

* peformsthework they are hired to do, free fromthe control and direction of the
employe

* peformswork outsidethe usud course of work of the employer

* routindy worksindegpendently in an established trade or busness of thetypethey are
hired to do for theemployer
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Module 10

Employee or Independent Contractor Worksheet

Yes No

! ! | am pad by thehour.

! ! | am pad by thejob.

! ! | work unde thesupevision of aboss.

! ! My boss controlswha | do.

! ! My boss controlshow | doit.

! ! | have my own tradeor busnesstha | am hired to do.

! ! Thework | am hired to dois different than what the bos® busnessis.
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Module 10

Who’s The Boss?

Thisworksheet will hdp you deermine whether you are an employee or an indgpendent
contractor. Check off your respon to each question bd ow.

YES NO

| am pad by thehour.
| am pad by thejob.
| work unde thesupevision of aboss.
My boss controlswha | do.
My boss controls the hours | work.
My boss controls how | domy job.
| have my own tradeor busnesstha | am hired to do.
Thework | am hired to doiis different fromwhat the bos@ busnessis.
| bring my own toolsto thejob.

Theboss provides thetoolsfor thejob.
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Module 10

Special Problems for Temp Agency Workers
(Facilitator’s reference)

Employer: Who’s my employer — the temp agency or the place they send me to work?

Thereis notoneanswer to this question. But there are some guiddines.

- Thetemp agency is aways responsble for wage and hourissues. Sometimes, the
QlientOor QuserOemployer is aso responsble for violationsof wage and hour law.

« Thetemp agency and the QuserOemployer are both responsble for health and safety
issues. Thetemp agency isresponsble for providing you with worker@
compensation insurance.

« Thetemp agency and the QuserOemployer can both be hdd liable for violationsof
anti-discrimination law and violationsof your right to join aunion or band togeher to
complain abouta workplace problem.

« Thetemp agency isrespongble for issues relating to unemployment benefits.

Getting to Work: Am I required to pay for transportation to the location the temp agency
sends me?

« If youare required to use thetemp agency@ transportation you cannotbe charged for
trangoortation.

« If youmake only $6.75hr thetemp agency cannotchargeyouto use its
trangoortation.

«  If youmake more than $6.75hr and choose to use thetemp agency@ trangportation it
can charge you no more than 3% of your daly wages and the amountcharged cannot
cause you to make less then the minimum wage ($6.75/r).

Waiting for Work: Am I entitled to be paid while waiting to work?

« Reporting to work at a set time requires payment of three-hoursOwork at minimum
wageeven if you are sent home and no work isrequired

« But, goingto atemp agency to find out if you will beassigned ajob does nottrigger
this requirement.

«  However, if you are required to take the temp agency@ transportation to thejob, it is
likely tha you should be pad for tha travel time.

« Thetime you spend putting on and taking off required safety equipment should be
pad time
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Module 10

Getting paid: When should I be paid and how much?

« Youshould bepad promptly and fully.
+  Wages mug be pad weekly and within six days of theend of the
pay peiod.
« If youvoluntarily quit yourjob, you mug bepad onthenext day. |
« If youarefired youmud bepad onthelast day you work.
« If youwork more than 40 housin aweek you are entitled to overtime pay Btime and
ahdf for any hours over 40.

Unemployment Insurance: How do I know when I am unemployed and can collect
unemployment?

« Youare unemployed when the temp agency tells you they have nowork assignment
for you.

« Thetemp agency mug tell youin writing tha you mug report to thetemp agency
after finishingajobto seeif other work is available.

- |If theagency does not have work for you, then you may apply for unanployment
benditsif you have earned enoughmoney to qudify for benefits

Health and Safety Equipment: Whoisresponsble for providing safety equipment Bthe Temp
Agency or theUser Employer?

« Because thetemp agency and theworkplace employer both have control over your
employment both have obligationsto provide a safe workplace. Thisindudes
training, providing information abouthazardousequipment and/or chemicals and
providing persond protection equipment (gloves, eye or hearing protection, for
example).

« Itisnotaways clear whoisresponsble for providing safety equipment and
information aboutthe safety of theworkplace. Often, you must ask in order to know
whois respongble for providing you with safety equipment.

« Firingaworker for complaining aboutworkplace safety or hedlth or for demanding
necessary safety equipmentisillegd.

« Thetemp agency isrequired to pay workers compensation for medical care needed
for workplace injury and compensation for time lost dueto a workplace injury.
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Module 10

Special Problem For Day Laborers Hired On The Street Corner
(Facilitator’s reference)

Street Corner Hiring: Do I have a right to stand on the street to look for work?

Workers have a First Amendment/Free Speech right to solicit work onthe streets.
However, acity or town may create restrictionsabout how many people can gather to
wait for work or tell youwhereit islawful to solicit for work. Thisarea of thelaw is
undear. Day labor organizationsand legd rights workers hd ping day laborers are
fighting for day laborer@ right to seek employment on the streets of their communities.

Wage Theft: When and how much should I be paid?

All workers have therightto bepad fully and promptly. You should bepad for all
hours worked at the agreed uponrate.
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Module 10

Your Rights on the Job in Massachusetts

Wages and Hours

Minimum Wage

+ Private sector employees mug be pad at least $7.50 per hou ($8.00 as of 1/1/2008)
« Federal employees mug bepad at least $5.85 pe hour

« Tipped employees mug bepad at least $2.63 pe hour

Overtime
« Covered employees mug be pad oneand a hdf times thar regular rate for al hours
worked over 40in aworkweek.

Payment of Wages
«  Wages mug bepad in full and promptly

Breaks

* Employees who work a period of more than six hours are entitled to a 30-minute meal
break

* Employees are entitled to bathroomfacilities and breaks.

Discrimination

Leave

« An employer may notdiscriminate agang ajob applicant or employeein hiring,
promotion, discharge, pay, fringebendfits, training, or other aspects of employment on
thebasis of race, ancestry, color, sex, religiouscreed, naiond origin, age40or ove,
handicap, or sexud orientation

« An employer mug make a reasoneble accommodaion to an individud with aphyscal
or mental disability if thiswill enable theindividual to peform the essential fundions
of ajob

« An employee is protected from sexud harassment

« Andigible employee may be absent for up to 12 weeks ayear withoutlosng ther
job:
« Dueto adisability caused by a serioushedth condtion
« Tocarefor afamily member whois disabled because of a serioushealth condition
« Tocarefor or bondwith anewbom, adopied or foger child

« Employees eligible for FMLA (Family and Medical Leave Act) leave may take 24
hours unpad time off each year to:
« Participae in school activities related to a child@ education
« Accompany achild to aroutinemedical or dental appointment
- Accompany an eldely relative to aroutinemedical or dental appointment or to an
appointment for professiond services

Health and Safety

Protection
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« Workers are entitled to a workplace free from recognized physcal or health hazards

Wage Replacement
« If injured onthejob, aworker isentitled to receive Workers Compensation.

» Weekly bendfits are set at 60% of the average weekly gross wages.
« Work-related medical expenses are pad for life.

Organizing

- Employees have arightto engagein concerted activity to improvethar wages and
working conditions induding therightto pdition, leaflet, organize a union, picket, and
strike

« An employer mug recognize a union chosen by amajority of employeesin an
appropriate barganing unit

« An employer mug bargain in goodfaith with a union aboutall matters relating to
employment

Layoff

« Guarantees up to 30 weeks of unanployment insurance for workerswho have log a
jobthroughno fault of thar own
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